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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.204/16 

                         State                      

                           -vs- 

                 i) Joshan Ali, 

   ii) Hazarat Ali and 

           iii) Rejek Ali   …….. Accused persons.  

u/s-323/506/34 IPC 

EVIDENCE RECORDED ON  : 09.03.17, 24.05.17, 28.07.17,     

     10.10.17, 09.03.18 & 21.04.18. 

ARGUMENTS HEARD ON   : 07.09.18. 

JUDGMENT DELIVERED ON  : 07.09.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Mr. N. K. Dutta, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

11.02.16 in the Mukalmua PS by the informant Farman Ali  against the accused 

persons namely Joshan Ali, Hazarat Ali, Rejek Ali and Sahidul Ali alleging inter-

alia that accused Joshan Ali on 09.02.16, at about 9.00 am left his two cows in 

the pond which belongs to the informant to graze on hyacinth. The informant 

prohibited the accused from leaving his cows, but he did not pay any heed to his 

words and chased him threatening for grazing in his pond to behead him. 
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Immediately, the informant raised hue and cry and on hearing his hue and cry, 

informant's nephew Subhash Khan came forward and then, all the accused 

persons assaulted Subhash Khan. Accused Joshan Ali assaulted Subhash Khan by 

means of a lathi in his face, chest and back due to which the injured was taken 

to Mukalmua PHC. It is further alleged that the accused persons threatened them 

with dire consequence. Hence, the case. 

2.   On receiving the case, Mukalmua PS registered Mukalmua P.S. 

Case No.44/16 u/s-325/506/34 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused persons namely 

Joshan Ali, Hazarat Ali and Md. Rejek Ali u/s-323/506/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

323/506/34 IPC and the particulars of the offences u/s-323/506/34 IPC were 

read over and explained to the accused persons and they were asked whether 

they will plead guilty of the offences charged or claimed to be tried. They had 

pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined eight witnesses. 

313 Cr.P.C. statement of accused persons were of complete denial. The defence 

side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

 

 •  Whether the accused persons namely Joshan Ali, Hazarat Ali and 

Md. Rejek Ali in furtherance of common intention on 09.02.16, at about 9.00 am, 

in the morning, at village Bhairaghol under Mukalmua PS voluntarily caused hurt 

to victim Md. Subhash Khan and thereby committed an offence punishable u/s 

323 I.P.C. ?   
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  •  Whether the accused persons namely Joshan Ali, Hazarat 

Ali and Md. Rejek Ali in furtherance of common intention on 09.02.16, at about 

9.00 am, in the morning, at village Bhairaghol under Mukalmua PS threatened 

informant Farman Ali with injury to his person, reputation or property with intend 

to cause alarm to him and thereby committed an offence punishable u/s-506 

I.P.C.? 

     

                        DISCUSSION, DECISION AND REASONS 

 

6.         PW.1 is Md. Hasen Ali. He deposed that he knew informant Farman 

Ali and the accused persons. About a year ago, one day, at about 10.00-11.00 

am, in the morning, he heard hulla coming from the other side of the stream. He 

went outside and saw that an altercation was taking place between accused 

Joshan and informant Farman over grazing of cows in the water hyacinth of the 

stream. He stopped the fight and both of them went away to their respective 

houses. Thereafter, Subhash again appeared in the spot and dared Joshan. 

7.         In his cross-examination, he deposed that Subhash was the 

nephew of informant Farman. Subhash's house is at a little distance away from 

the place of occurrence.  Joshan chased Subhash and asked him as to what he 

would do. At that time Joshan took a bamboo and gave blows to Subhash. 

Thereafter, both of them went to their respective houses. It is not a fact that 

Joshan did not hit Subhash with a bamboo stick. 

8.         PW.2 is Subhash Khan. He deposed that he knew the informant 

and the accused persons. About a year ago, at 9 am, in the morning, he heard 

hue and cry coming from the western side of his house. Thereafter, he 

approached the place in order to find out what was happening. When his 

maternal uncle Farman Ali told him that when he prohibited accused for grazing 

his cows, accused Joshan had threatened them and grabbed him. Thereafter, 

accused Rejek hold him from backside and Joshan gave him blows with a 

bamboo stick. He also assaulted him with his hands, body and face. Thereafter, 

the locals who gathered stopped the fight. He went to police station. Police 
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forwarded him to hospital for treatment. Thereafter, his maternal uncle filed this 

case. 

9.         In his cross-examination, he deposed that there are houses of 

three persons between the place of occurrence and his house. The house of 

Akkash Ali, Saru and Niyan are between the place of occurrence and his house.  

To the north of the place of occurrence, there is house of witness Hasan. The 

house of Gomai, Akram are near the place  of occurrence. The house of Abdul 

Aziz is near the place of occurrence. The houses of Joynuddin, Sukurjan are at a 

little distance away from the place of occurrence. The house of the informant is 

to the northern side of the stream. The place where the cows were kept grazing 

is filled with water hyacinth. Both sides had altercation because cows were 

grazing in the water hyacinth. When Farman and Joshan were altercating, Hasen 

asked them not to raise any dispute and thereafter, both of them went away. It is 

not a fact that he chased Joshan as to what he could do. About 6/7 persons  

were gathering when he arrived at the place of occurrence. It is not a fact that 

people who had gathered there prohibited them from fighting. It is not a fact 

that he did not state before the I.O that accused Joshan assaulted him with a 

bamboo stick and gave him blows with his hands. It is not a fact that Rejek did 

not hold him from backside. The incident was witnessed by Hasen. It is not a fact 

that he had chased accused Joshan for the sake of his maternal uncle. It is not a 

fact that when he arrived at the place of occurrence, Farman was not present. It 

is not a fact that he did not sustain any injury. 

10.         PW.3 is Abdul Aziz. He deposed that he knew the informant and 

the accused persons. About a year ago, at 9 am, in the morning, he was sowing 

his paddy field. At a little distance, Farman Ali had a stream. Accused Joshan 

went to graze his cows in that stream. Informant Farman Ali prohibited accused 

Joshan from grazing his cows there and for this, there was an altercation 

between them. Informant Farman Ali pulled a cow away from the stream and 

accused Joshan started to scold the informant. At that time, Farman' nephew 

Subhash appeared at the scene and asked him why he was raising his voice. At 

that time, Joshan gave a blow to Subhash. Thereafter, Joshan's brothers pulled 

him way. Before he appeared in the place of occurrence, Joshan Ali had gone 

away. Thereafter, informant Farman Ali and Subhash went to police station and 

lodged case. 
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11.         In his cross-examination, he deposed that it is not a fact that he 

was in the char at the time of the occurrence. There is no house near the place 

of occurrence. He was planting rice samplings in his field at a distance of 10/12 

“tar” away. The house of Manser Ali is at a little distance away from the place of 

occurrence. There are houses of many other persons in the northern side. The 

house of Subhash is at a distance of 20-30 tar away on the eastern side. There 

are houses of other persons also between the house of Subhash and the place of 

occurrence. It is not a fact that he did not state before the police that accused 

persons did not graze his cows in the khal of informant Farman, informant 

Farman pulled away a cow. It is not a fact that he did not state before the police 

that accused Joshan assaulted informant Farman with a bamboo stick. It is not a 

fact that he is staying in a piece of land of informant Farman. It is not a fact that 

he deposed falsely for the sake of the informant. 

12.         PW.4 is Jaynuddin Ali. He deposed that he knew the informant and 

the accused persons. About 1½ years ago, one morning, at about 9.00 am, he 

was watering his paddy field. From western side, he heard hue and cry. He 

approached to the sound and saw that accused Joshan had hit Subhash with a 

bamboo stick. Thereafter, the accused persons left the scene. 

13.         In his cross-examination, he deposed that the house of the 

accused persons is in Bhoiraghol. He was at a distance of 70 tar away from the 

place of occurrence. Many persons gathered in the scene. Altercation was still 

going on when he reached the place of occurrence. Subhash is his paternal 

aunt's son. He does not know the reason of the fight. It is not a fact that Joshan 

did not assault Subhash with a bamboo stick. Later, he stated that the fight 

occurred because of grazing of cows of the accused Joshan Ali in the pond filled 

with water hyacinth. It is not a fact that he has deposed falsely for the sake of 

Subhash. 

14.         PW.5 is Sarujal Islam. He stated that he knew the informant and 

the accused. About 1½ years ago, at about 8/9 am, in the morning, he was 

working in the field. He saw an altercation taking place between the accused 

Joshan and Farman. He was at a distance of 10 tar away. While the altercation 

was going on, Subhash came to the scene and told Joshan why he was grazing 

his cows in his maternal uncle's land and for this, there was an altercation 
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between accused Joshan and Subhash. Thereafter, Joshan went a little distance 

and returned with a bamboo stick and gave 2-3 blows to Subhash.  He, Abdul 

Aziz and Joynuddin broke the fight. Hasen Ali was also shouting from the other 

side of the khal not to engage in fight. Thereafter, everybody left the scene. 

15.         In his cross-examination, he deposed that he is the brother in law 

of informant Farman. Between the place of occurrence and his house there is 

land of Joynal and Joynuddin. Some people were cultivating the land during the 

place of occurrence. He, Yuvraj and Joynuddin went to the place of occurrence. 

It is not a fact that he and Joynuddin did not go to the place of occurrence. It is 

not a fact that he has deposed falsely for the sake of informant. It is not a fact 

that Joshan did not assault Subhash. The altercation took place between Joshan 

and informant Farman for about 10-15 minutes before Subhash came to the 

place of occurrence.   

16.         PW.6 is M.O Dr. Prakash Jyoti Barman. He deposed that on 

09.02.16, he was working at Mukalmua FRU as M.O. On that day, he examined 

one Md. Subhash Khan, s/o- Iddrish Khan of village Bardhap, PS Mukalmua in 

connection with Mukalmua PS Case No.44/16. The patient was escorted by HG 

Diganta Nath. He examined the patient at 1.00 pm. On examination, he found 

the following- history of alleged assault injury on 09.02.16 at around 9.00 am 

followed by pain and swelling over the left cheek. Age of injury not known. In his 

opinion- the injury is simple caused by blunt object. Ext.1 is the injury report and 

Ext.1(1) is his signature. 

17.         Defence declined to cross-examine this witness. 

18.         PW.7 is Md. Farman Ali, informant. He deposed that he filed this 

case against Joshan Ali, Hajarat Ali, Rejek Ali and Sahidul Ali. The incident 

occurred about two years ago, at about 9.00 am, in the morning. Accused Joshan 

left his two cows to graze in his pond which was filled with water hyacinth. When 

he prohibited Joshan from leaving his cows, then Joshan threatened to behead 

him. He raised hue and cry. At that time, Subhash came to the place of 

occurrence. When Subhash asked the reason of altercation, Joshan told him that 

he was not allowed to keep his cows in the water hyacinth of the pond. At that 

time, Subhash asked Joshan not to leave his cows for grazing in the pond. 

Joshan in a fit of rage assaulted Subhash with a split bamboo stick. Rejek and 
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Hajrat kept holding Subhash. Thereafter, Subhash went to Mukalmua PS along 

with him and was sent to medical for treatment. Subhash sustained injuries in his 

ear, shoulder, chest and hands. Thereafter, this witness filed FIR vide Ext.2 and 

Ext.2(1) is his signature. Police took his statement. 

19.         In his cross-examination, he deposed that it is not a fact that 

Subhash Khan is staying in his plot of land. Subhash is his nephew. Subhash's 

house is at a distance of two houses away from the place of occurrence. The 

house of Sarifuddin, Inam Ali and Ohab Ali are near the place of occurrence. 

Inam and Ohab resided in the same courtyard. The pond is near the road side. 

The khal is a flowing stream. It had water measuring up to ones hip. He filed the 

FIR on the next day. Police took them from the police station to the medical. It is 

not a fact that he did not state before the police that Subhash sustained injuries 

in his ear, shoulder, chest and hands. It is not a fact that he did not state before 

police that Joshan assaulted Subhash with a split bamboo stick. It is not a fact 

that he has falsely deposed that Subhash was assaulted by all the accused 

persons. It is not a fact that Subhash sustained injuries due to an accident. 

20.         PW.8 is I.O Babul Ch. Saikia. He deposed that on 11.02.16, he was 

working at Mukalmua PS as Attached Officer. On that day, informant Md. Farman 

Ali filed a written FIR in the Mukalmua PS. The same was registered as 

Mukalmua PS Case No.44/16 u/s-325/506/34 IPC and he was given the task of 

investigation. He recorded the statement of the complainant and the injured in 

the police station. He visited the place of occurrence and drew a sketch map and 

recorded the statement of the witnesses. He sent the victim to the medical. The 

accused persons appeared in the police station and their statements were 

recorded. As there was no material against accused Sahidul Islam, he was 

allowed to go. The other accused persons were arrested and allowed to go on 

bail as the offences were bailable in nature. He collected the medical report of 

the injured on 15.02.16. On completion of investigation, he filed charge-sheet 

against the accused persons namely Joshan Ali, Md. Hazarat Ali and Rejek Ali 

u/s-323/506/34 IPC. Ext.3 is the sketch map and Ext.3(1) is his signature. Ext.4 

is the charge-sheet and Ext.4(1) is his signature. 

21.         During cross-examination, the I.O revealed that the FIR was 

received on 11.02.16 and the incident occurred on 09.02.16. He sent the victim 
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to medical on 11.02.16. He recorded the statements of witness Subhash Khan. 

Before him, he did not state that Joshan assaulted him with a “jeng” bamboo. He 

recorded the statement of Abdul. Before him, he did not stated that Joshan left 

his cows to graze in Farman's “khal”. He did not state before him that Farman 

kept one cow of Joshan. He recorded the statement of Farman. He did not state 

before him that Subhash was assaulted by Joshan by a lathi of “kotah” bamboo. 

As per Ext.3 sketch map, the place of occurrence is bank of Saulkhowa river 

where the informant's beel is located. 

22.         These are the materials on record. 

23.         From the assessment of the evidence on record it is showed that 

all the prosecution witnesses have pointed out the involvement of the accused 

Josan Ali for commission of offences u/s 323 I.P.C. Upon perusing the evidence of 

pw.7 Farman Ali it is seen that on the relevant day, the accused Josan Ali had let 

two of his cows to graze in the water hyacinth plants of the small pond belonging 

to P.W.7. P.W.7 prohibited the accused Josan from doing so. Josan Ali threatened 

the former and threatened to behead him. At that time P.W. 7’s nephew came 

there and wanted to know the reason of the fight, Subhash told accused Joshan 

that he need not graze his cows therein. At this accused Joshan flew into a rage 

and hit him with a split bamboo stick. Although this witness stated that co 

accused Rezak and Hazarat held the hands of Subhash, P.W.2, victim Subhash 

has stated that it was only the accused Rezak who was holding his hands whilst 

he was beaten up by accused Joshan. P.W.7 Farman Ali was cross examined by 

the defence but nothing to the contrary could be extracted from his cross 

examination. 

24.         Next we come to the evidence of P.W.3, P.W.4 and P.W.5. P.W.3 

Abdul Aziz was planting rice sampling in his fields about 10/12 ‘tar’ away in the 

cultivable lands of informant. This witness stated that informant had a small pond 

and accused Joshan went to graze his cows in that pond as it contained water 

hyacinth plants. The altercation started between the two because  , informant 

Farman prohibited accused from letting his cows graze in his pond. Informant 

Farman pulled the cow out of the pond and Joshan was proceeding towards his 

house with the cow when Farman’s nephew, Subhash came and asked Joshan 

why he was raising hue and cry. At that time Joshan gave blows with a split 
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bamboo stick to Subhash. Accused Joshan’s brother took him away from the 

scene. Although defence side tried to dispute the presence of his witness in the 

scene and put suggestion to him that he was working in the ‘char’, there is no 

dispute that in fact informant had cultivable lands near the place of occurrence. 

If we look into the sketch map marked as Exhibit 3 prepared by the investigation 

officer, P.W.8 it is seen ‘Point F’ in the sketch map clearly shows the agricultural 

lands belonging to the informant. Defence failed to prove that this witness i.e. 

P.W.3 was not present in the agricultural land of informant and did not see the 

occurrence. But at the same time it is pertinent to mention that P.W.3 has not 

corroborated P.W.7 and P.W.2 regarding the involvement of the other accused 

Rejak and Hasan in assaulting P.W.2. I find P.W.3 to be a believable witness . 

Coming to the evidence of P.W.4, Jainuddin Ali,he stated that he was giving water 

to his fields when he heard hue and cry in the western direction of his fields and 

when he went to see what was the reason of the outcry,he saw accused Joshan 

giving a blow with a bamboo stick to Subhash. The cross examination of this 

witness also remained intact and I find him to be a believable witness. However 

he too did not state anything incriminating against the other accused persons.In 

the same tune as P.W.3 and PW.4, PW..5 stated that when an altercation was 

going on between informant Farman and accused Joshan, Subhash arrived and 

he was given two/three blows by accused person. He stated that he along with 

other villagers Joinuddin and Abdul Aziz stopped the fight. The defence failed to 

topple this witness in his cross examination. 

25.         P.W.6 is the evidence of the medical officer. The medical officer 

has deposed that he has found swelling injury in the left cheek of P.W.2 Subhash 

Khan. Thus the medical evidence on record has corroborated the ocular evidence 

on record. After going through the injury report,i find that the opinion of the 

doctor fittingly proves that the injuries sustained by the victim was sustained by 

a blunt weapon i.e. a lathi. 

26.         From the above discussion it is seen the evidence of P.W.2 

regarding the accused Joshan assaulting is supported by the ocular witness 

P.W.3, P.W.4 and P.W.5. and P.W.7 in  a cogent and corroborative manner and 

medical evidence is also fitting well with the evidence of the witnesses. On close 

scrutiny of the available evidence on record,it appears that the prosecution has 

been able to prove the charges against the accused Josan Ali u/s 323 I.P.C. 
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beyond all reasonable doubt to warrant a conviction. 

27.         However based on the same set of evidence I find that the 

prosecution has not been able to prove the charges against the accused Hazarat 

Ali and Rejek Ali u/s 323/506/34 I.P.C. beyond all reasonable doubt. Hence 

accused Hazarat Ali and Rejek Ali are acquitted of the offences u/s 323/506/34 

I.P.C.and set at liberty forthwith. Further, there are no materials u/s-506/34 IPC 

against accused Joshan Ali. Hence, accused Joshan Ali is acquitted of the offence 

u/s-506/34 IPC and set at liberty forthwith. 

28.         Therefore on the basis of the entire evidence on record and taking 

into account the facts and circumstances of the case,I hold the accused  Joshan 

Ali guilty u/s 323 I.P.C. 

29.         Accused is heard on the point of sentence. He prayed for the 

mercy of the court and pleaded to take a lenient view. 

30.         Accused person assaulted the victim  who prohibited the accused 

to graze his cows in his maternal uncle’s pond which was filled with water 

hyacinth and caused him injuries in a fit of rage. Such offences are on the rise 

among the people today. If the accused person is dealt with leniently then it will 

send a wrong message to the society and tend to dilute the efficacy of the 

judicial delivery system in the minds of the common people. Hence I am not 

inclined to extend the benefits of probation to the accused person. 

31.         In the end, the accused Joshan Ali is hereby convicted u/s 323 

I.P.C. and sentenced to fine of Rs.700/- (rupees seven hundred only) i/d to 

undergo S.I. for 15 days 

32.         Fine if paid be furnished to the victim. 

33.         Supply a free copy of the judgment to the accused person 

forthwith. 

34.         Judgment is written in separate sheets and delivered in open 

court. 

  Given under my hand and seal of this court on this the 07th day of 

September, 2018.                          
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                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 
               Nalbari.   

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Md. Hasen Ali. 

PW.2- Md. Subhash Khan. 

PW.3- Abdul Aziz. 

PW.4- Md. Jainuddin Ali. 

PW.5- Md. Surjul Islam. 

PW.6- Dr. Prakash Jyoti Barman. 

PW.7- Md. Farman Ali, informant. 

PW.8- I.O Babul Ch. Saikia.   

 

 

Witnesses for the defence 

None 

 

 

 

Prosecution Exhibits 

Ext.1    - Injury report. 

Ext.1(1)  - Signature of M.O Dr. Prakash Jyoti Barman. 

Ext.2    - FIR. 

Ext.2(1)  - Signature of informant  Md. Farman Ali. 

Ext.3    - Sketch map. 
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Ext.3(1)  - Signature of I.O Babul Ch. Saikia. 

Ext.4    - Charge-sheet. 

Ext.4(1)  - Signature of I.O Babul Ch. Saikia. 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 


